	[image: image1.png]




	Department: Procurement 
	PROCUREMENT
	SAP No.:
150000000048

	Approver's Title:

Commercial Superintendent
	
	Original date:
18.01.2008

	Author's Title:

Senior Sourcing Officer
	GENERAL TERMS AND CONDITIONS
(GOODS AND/OR SERVICES)
	Previous date:
13.01.2010

	
	
	Page: 
1 of 17

	
	
	

	Issue date:
13.06.2024
	Controlled copy on day of printing 13/06/2024 only
	Rev. No:
05



Recitals
This Agreement sets out the terms and conditions on which the parties agree that the Vendor will supply the Goods and/or perform the Services.
1. Definitions and interpretation

1.1. Definitions

In this Agreement:

Agreement means the agreement formed by this document and the Purchase Order.

Background Information has the meaning in clause 14.4.

Background Intellectual Property Rights means Intellectual Property Rights in existence prior to the Purchase Order Date or developed by the Vendor independently of this Agreement. 

Business Day means any day other than:

(a) a Saturday, Sunday or public holiday in Newcastle; or
(b) 27, 28, 29, 30 or 31 December.

Confidential Information means information that:

(a) is by its nature confidential;

(b) is designated as confidential on its disclosure; or

(c) the Vendor knows or ought to know is confidential.

Date for Delivery means the date(s) identified as such in the Purchase Order.

Date for Service Completion means the date(s) identified as such in the Purchase Order.

Date of Delivery means the date on which the TAC Representative confirms in writing to the Vendor that Delivery has occurred.
Date of Service Completion means the date on which the TAC Representative confirms in writing to the Vendor that the Services have been completed.
Defects Liability Period means the period that commences on the date the relevant Goods and/or Deliverables (as relevant) are accepted by the TAC Representative by written notice to the Vendor and ends 12 months later unless a longer period is specified in the Purchase Order, as extended in accordance with this Agreement.

Deliverables means the deliverables identified in the Purchase Order.

Delivered means the point when, where the Purchase Order states that the Vendor is:

(a) to unload the Goods, the Goods have been safely unloaded at the Delivery Point; or

(b) not required to unload the Goods, the Goods have been delivered to the Delivery Point and are ready for unloading by or on behalf of TAC, and

the Vendor has satisfied all other delivery obligations included in the Purchase Order.

Delivery Docket means a docket which references the Purchase Order Number and accurately describes the Delivered Goods, including their quantity, weight and price.

Delivery Point means the delivery point identified in the Purchase Order.

Dispute Notice has the meaning in clause 17
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Force Majeure Event means each of the following, including their effects, to the extent they are beyond the reasonable control of the affected party and are not caused or contributed to by the affected party or any of its Personnel:

(a) war, invasion, act of foreign enemy, act of terrorism (except to the extent that, in the case of the Vendor, insurance cover is available pursuant to the Terrorism Insurance Act 2003 (Cth)), hostilities (whether war be declared or not), civil war, rebellion, revolution, insurrection or military or usurped power, martial law or civil commotion, riot or disorder;

(b) confiscation by order of any authority;

(c) mass sickness or illness, including COVID-19; and

(d) earthquake, fire, flood, cyclone or hurricane.

Goods means the goods identified in the Purchase Order.

Insurances means the insurances required by clause 16.

Intellectual Property Rights means all:

(a) intellectual property rights, including copyright, trademarks, designs, circuit layouts, patents, inventions, discoveries and rights of confidence; and

(b) other rights or protections of a similar nature to anything referred to in paragraph (a),
whether current or future or registered or unregistered.

Key Personnel means the key personnel named in the Purchase Order.

Laws means all acts, regulations, orders, licences, approvals and authority requirements.

Material means all material, including documentation, reports, products, equipment, information and data.

Moral Rights has the meaning in the Copyright Act 1968 (Cth) and all analogous rights.

Network Segregation means to ‘segregate’ a network from other networks with a differing level of trust.

Network Segmentation means to ‘segment’ a network into smaller network segments or zones based on factors such as management authority, level of trust, functional criticality, and the amount of communication traffic required to cross zone boundaries.

Personnel means a party’s employees, agents, officers and contractors, excluding the Vendor in the case of TAC.

Policies means all TAC policies, rules, procedures and codes of conduct.

Price means the price for the Goods and/or Services set out or determined in accordance with the Purchase Order.

Program means the program included or referenced in the Purchase Order.

Purchase Order means the purchase order issued to the Vendor by TAC in respect of the Goods and/or Services.

Purchase Order Date means the date of the Purchase Order.

Purchase Order Number means the number identified as such in the Purchase Order.
Removable Media means computer storage devices designed to be inserted and removed from a computer or electronic system, including optical discs and USB flash drives.

Services means the services described in the Purchase Order and all services reasonably incidental to them.

TAC means Tomago Aluminium Company Pty Ltd, acting as agent for and on behalf of the participants in the Tomago Aluminium Project, being an unincorporated joint venture between Alcan Primary Metal Australia Pty Ltd (36.05%), Gove Aluminium Finance Ltd (36.05%), Cathjoh Holdings Pty Limited (15.5%), Hydro Aluminium Australia Pty Limited (6.2%) and Hydro Aluminium Tomago Inc (6.2%).
TAC Representative means the person identified as such in the Purchase Order or such other person notified to the Vendor by TAC.

Tax Invoice means a valid tax invoice for the purposes of the A New Tax System (Goods and Services Tax) Act 1999 (Cth).

Variation means an increase, decrease, omission or change to any Good or Service. 

Vendor means the vendor identified in the Purchase Order.

1.2. Ambiguity or discrepancy

(a) If the Vendor discovers any ambiguity or inconsistency within or between any document(s) forming part of this Agreement, it must promptly advise the TAC Representative in writing.

(b) Following its receipt of a notice under clause 1.2
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(a), the TAC Representative must give the Vendor a direction as to the interpretation that applies and the Vendor must comply with such direction at its own risk and cost.

2. Representations and warranties

2.1. General

The Vendor warrants to TAC and repeats on each day of the term of this Agreement that: 

(a) prior to the Purchase Order Date it did all things necessary to ascertain the risks associated with performing this Agreement and it has the resources needed to do so in accordance with its terms;

(b) it did not rely on any representation made by or on behalf of TAC that is not included in this Agreement;

(c) all Delivered Goods and/or Services will comply with this Agreement and all applicable Laws and Australian Standards;

(d) to the extent this Agreement concerns the supply of Goods:

(i) all Goods will:
(A)
have unencumbered title;

(B)
be new, defect free, of merchantable quality and fit for the purposes for which they are to be used by TAC;
(C)
have a life expectancy commensurate with that expected of the same or similar goods to be used in similar operating environments; and

(D)
remain defect free for the duration of the Defects Liability Period; and
(ii) TAC will have the benefit of all manufacturer’s warranties from the Date of Delivery;

(e) to the extent this Agreement concerns the performance of Services, all Services will be:

(i) performed diligently and professionally by Personnel who are suitably qualified and experienced;

(ii) performed with the level of skill, care and diligence expected of a professional service provider experienced in performing services of a similar size and complexity to the Services in similar operating environments; and

(iii) fit for the purposes for which they are to be used by TAC;

(f) it and its Personnel will at all times comply with all Laws, Policies and TAC directions; and

(g) it does not enter into this Agreement as the trustee of a trust.

2.2. Vendor acknowledgments

The Vendor acknowledges and agrees that TAC entered into this Agreement relying on the warranties included in clause 2.1 and would not have done so without them.

3. Supply of Goods and/or Services

3.1. General

(a) The Vendor must supply the Goods and/or perform the Services in accordance with this Agreement and TAC must pay the Vendor the Price for doing so.
(b) Unless expressly stated otherwise in this Agreement, the Vendor must supply all things necessary to perform this Agreement in accordance with its terms.

3.2. Delivery of Goods

To the extent that this Agreement concerns the supply of Goods:

(a) the Vendor must:

(i) Deliver the Goods to TAC in accordance with this Agreement, including to the Delivery Point by the Date for Delivery;

(ii) ensure that all Delivered Goods are:

(A)
packed and labelled in accordance with this Agreement and all relevant Laws and TAC directions and in a manner that avoids damage during transit; and

(B)
Delivered with a Delivery Docket; and
(iii) notify the TAC Representative in writing upon the dispatch of the Goods to TAC of the:

(A)
type and quantity of Goods dispatched;

(B)
time at which the Goods were dispatched;

(C)
tracking number attributed to the Goods in transit; and

(D)
method of transport;
(b) TAC is not liable for any damage to Goods not packed or transported in accordance with clause 3.2
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(c) the Vendor acknowledges and agrees that the Price includes all costs associated with Delivering the Goods to the Delivery Point in accordance with this Agreement.
3.3. Performance of Services
To the extent that this Agreement concerns the performance of Services:

(a) the Vendor must perform the Services and deliver all Deliverables to TAC in accordance with the Program and this Agreement;

(b) title in all Deliverables passes to TAC on their creation; and
(c) the Vendor acknowledges and agrees that:

(i) TAC does not assume or owe any duty of care to the Vendor and is not required to check any Deliverable; and

(ii) any review of or comment or direction made by TAC in relation to a Deliverable does not relieve the Vendor from any of its liabilities and responsibilities under or arising out of this Agreement.

3.4. Safety and the environment

In performing this Agreement, the Vendor must:

(a) comply with, and ensure that its Personnel comply with, all Laws concerning work health and safety and/or the environment; and

(b) immediately notify the TAC Representative in writing of the existence or possibility of any work health and safety or environmental issue concerning this Agreement.

4. Inspection, testing and acceptance

4.1. Offsite inspection

To the extent that this Agreement concerns the supply of Goods:

(a) TAC and its nominees:

(i) must be given full and free access at all times to inspect the manufacture and supply of the Goods; and

(ii) have the right to reject Goods in manufacture that do not comply with this Agreement.

(b) Any inspection or failure to inspect any Good by TAC does not relieve the Vendor of any obligation under this Agreement and a failure by TAC to reject a Good does not constitute acceptance of it.

4.2. Inspection and testing after Delivery

(a) Acceptance of a Good, Deliverable or Service by TAC occurs when the TAC Representative confirms to the Vendor in writing that the relevant thing has passed all inspections and tests required by this Agreement or TAC.

(b) If TAC believes a Delivered or supplied Good, Deliverable or Service does not comply with this Agreement, without limiting its other rights, it may:

(i) reject the Delivered or supplied Good, Deliverable or Service and direct the Vendor to immediately refund all amounts paid to it by TAC in respect of such thing; 
(ii) direct the Vendor to repair or replace the defective Good or Deliverable by a specified date; or
(iii) direct the Vendor to re-perform the defective Service by a specified date,
and the Vendor must comply with such direction and do all things necessary to put TAC in the position it would have been in had the Vendor performed this Agreement in accordance with its terms.
5. Risk and title

Risk in Goods and Deliverables passes to TAC on their acceptance in accordance with clause 4.2
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(a) their Delivery in the case of Goods;

(b) their supply to TAC in the case of Deliverables; or

(c) TAC making a payment to the Vendor that includes an amount in respect of the relevant Good or Deliverable.

6. Personnel and Subcontracting

6.1. General

The Vendor must:

(a) only use Personnel to perform this Agreement who are appropriately qualified, skilled and experienced and hold all necessary licences and registrations; and
(b) replace any Personnel involved in performing this Agreement who, in TAC’s opinion:

(i) do not satisfy clause 6.1
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(ii) behave in a manner that is unacceptable to TAC.
6.2. Key Personnel

The Vendor must:

(a) ensure that each Key Person performs the role allocated to them in the Purchase Order; and

(b) not replace any Key Person without the prior written approval of the TAC Representative.

6.3. Subcontracting

The Vendor:

(a) must not subcontract any of its obligations under this Agreement without the prior written consent of the TAC Representative; and
(a) must ensure that none of its subcontractors or their subcontractors subcontract any of their respective obligations without the prior written consent of the TAC Representative; and
(b) is liable for the acts and omissions of its Personnel as if they were those of the Vendor.
7. Time

7.1. Timely performance

The Vendor must:

(a) commence performing the Services on the Purchase Order Date or any later date included in the Purchase Order and complete its performance of the Services by the Date for Services Completion; and/or
(b) Deliver the Goods to the Delivery Point by the Date for Delivery.

7.2. Delay

Within 3 Business Days after becoming aware of a matter likely to delay its Delivery of Goods or performance of Services, the Vendor must give written notice to the TAC Representative detailing the:

(a) cause of the delay;

(b) estimated duration of the delay; and

(c) actions it has taken or will take to mitigate the delay and its effects,

and thereafter:

(d) every 5 Business Days during the delay or as otherwise directed by the TAC Representative, provide a written report to the TAC Representative updating it on the status of the delay and the actions the Vendor is taking to mitigate the delay and its effects; and
(e) take all necessary steps to avoid or minimise the delay.

7.3. Relief

(a) Subject to clause 7.3
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(b), the Vendor is not entitled to an extension of time or to delay costs or damages for any delay or disruption to its performance of this Agreement.

(b) If the Vendor:

(i) is delayed in performing this Agreement by:

(A)
a breach of this Agreement by TAC; or

(B)
the suspension of some or all of this Agreement pursuant to clause 9 other than as a result of the Vendor’s act or omission; and

(ii) complies with clause 7.2,

the TAC Representative must grant a reasonable extension of time to the Date for Delivery and/or Date for Services Completion (as relevant) as the Vendor’s sole entitlement for such delay and within 10 Business Days after the end of the delay.

7.4. TAC’s rights

(a) The Vendor acknowledges and agrees that time is of the essence in relation to the Delivery of the Goods and performance of the Services.

(b) If the Goods are not Delivered by the Date for Delivery and/or the Services are not completed by the Date for Services Completion, in each case as determined by the TAC Representative, then TAC may terminate this Agreement with immediate effect by written notice to the Vendor or, in the case of Goods: 

(i) refuse to take further deliveries of Goods pursuant to this Agreement;

(ii) direct the Vendor to use an alternative mode of transport or obtain the Goods from an alternative source; or
(iii) cancel the particular or remaining supply and obtain substitute goods from a third party, 

and the Vendor must comply with such direction at its own cost.
8. Variations

8.1. Directions to vary

(a) TAC may, by written notice titled ‘Variation Direction’, direct the Vendor to perform a Variation and the Vendor must comply with such direction.

(b) If the Vendor receives a direction from TAC which, although not identified as a ‘Variation Direction’, it considers to be a direction to perform a Variation, the Vendor must:

(i) advise the TAC Representative of this belief in writing within two Business Days after the date of the direction; and

(ii) not comply with the direction until the TAC Representative confirms in writing that the direction is: 

(A)
a Variation Direction and the Vendor must comply with it; or
(B)
not a Variation Direction, but the Vendor must comply with it.
(c) If the Vendor does not comply with clause 8.1
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(b), it is not entitled to make any claim against TAC in relation to its compliance with the relevant direction.

(d) The Vendor acknowledges and agrees that TAC’s right to omit Goods and/or Services pursuant to this clause 8 includes the right to thereafter:

(i) procure the omitted Goods from another person; and/or

(ii) perform the omitted Services itself or have them performed by another person.

8.2. Valuation of Variations

Unless otherwise agreed in writing by the parties, Variations must be valued using:

(a) relevant rates included in this Agreement; or

(b) if this Agreement does not include a relevant rate, reasonable rates determined by the TAC Representative.

9. Suspension

(a) Except where directed to do so by the TAC Representative, the Vendor must not suspend its performance of some or all of this Agreement.
(b) The TAC Representative may at any time suspend the performance of some or all of this Agreement by the Vendor and the Vendor must comply with such direction.

(c) The Vendor must resume its performance of this Agreement promptly after being directed to do so by the TAC Representative.

(d) The Vendor’s only entitlement in respect of any suspension directed pursuant to this clause 9 is to claim an extension of time in accordance with clause 7.3.

10. Force Majeure Event

(a) Where a party is unable, wholly or in part, by reason of a Force Majeure Event, to perform an obligation under this Agreement and that party: 

(i) provides the other party within 3 days after the commencement of the relevant Force Majeure Event with full details of the event, all affected obligations and, to the extent known, likely extent to which it will be unable to perform or be delayed in performing such obligations;

(ii) uses reasonable endeavours to avoid and mitigate the effects of the Force Majeure Event; and 

(iii) has not caused or contributed to the relevant Force Majeure Event, 

all affected obligations are suspended to the extent they are adversely affected by the Force Majeure Event, but must be recommenced promptly after the relevant Force Majeure Event ends. 

(b) If a Force Majeure Event prevents the performance of a majority or all of the Vendor’s obligations under this Agreement for more than 30 days, TAC may terminate this Agreement by written notice to the Vendor, in which case neither party will have any liability to the other in respect of such termination.

11. Payment 

11.1. Payment

(a) Unless otherwise stated in the Purchase Order, the Vendor must claim payment of the Price by issuing a Tax Invoice to the TAC Representative:

(i) promptly after the Date of Service Completion and/or Date of Delivery (as applicable); and 

(ii) that references the Purchase Order Number and includes all other information required by the Purchase Order or the TAC Representative.

(b) Subject to TAC’s rights under clause 11.2, TAC must pay the Vendor the amount claimed in a Tax Invoice by the earlier of the date:
(i) that is 60 days after the date on which the Tax Invoice is received by TAC;

(ii) for payment included in the Purchase Order or otherwise agreed by the parties in writing; or

(iii) for payment under any relevant Law.
11.2. Set off

TAC may withhold, set-off or deduct from any moneys otherwise due to the Vendor any:

(a) debt or other moneys due or claimed to be due from the Vendor to TAC; or

(b) bona fide claim to money TAC may have against the Vendor,

whether under this Agreement or otherwise at Law.

11.3. No other payments

Except as expressly provided in this Agreement, the Vendor is not entitled to any payment from TAC for its performance of this Agreement other than the Price and acknowledges and agrees that the Price includes all costs relevant to the Vendor’s performance of this Agreement.
11.4. Condition precedent

The Vendor must not serve a Tax Invoice on TAC and TAC is not obliged to make payment in accordance with clause 11.1
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(b) until the Vendor has complied with clause 16.1
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11.5. Customs clearance and duty

To the extent that this Agreement concerns the supply of Goods, the Vendor:

(a) is solely responsible for handling all relevant custom’s clearances;

(b) must pay all customs and import duties payable in respect of Delivered Goods; and
(c) must cooperate with TAC in seeking, and use its best endeavours to obtain, exemptions from or reductions in all relevant duties and pass such savings on to TAC by way of reductions to the Price.
12. Taxes and GST

(a) Subject to the remainder of this clause 12, the Vendor must pay all taxes relevant to the supply of the Goods and/or the performance of the Services.

(b) If consideration given by a party (Payer) in connection with this Agreement does not include GST and is consideration for a taxable supply for which the party who makes the supply (Supplier) is liable for GST, the Payer must pay the Supplier an additional amount equal to the consideration multiplied by the prevailing rate of GST.

(c) If TAC believes it is required to withhold any amount in respect of a tax from a payment otherwise payable to the Vendor under this Agreement, it is entitled to do so and such withholding will be a good discharge of its obligation to pay the relevant amount to the Vendor.

13. Defects Liability Period

(a) Upon receipt of a notice from TAC during the Defects Liability Period that a Good or Deliverable is defective, the Vendor must repair or replace (as directed by TAC) the affected item at no cost to TAC and within the period directed by TAC.

(b) If the Vendor fails to comply with clause 13
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(a), TAC may rectify or have rectified the defective item and all associated costs will be a debt due and payable from the Vendor to TAC.

(c) Where a defective Good or Deliverable is rectified, a separate Defects Liability Period will apply in respect of the rectified item, commencing on the date all rectification work is completed.

14. Intellectual Property and Moral Rights

14.1. Intellectual property Rights

(a) The Vendor retains ownership of all of its Background Intellectual Property Rights.

(b) The Vendor grants to TAC an irrevocable, perpetual, royalty-free and non-exclusive licence (including a right to sublicense) to use, copy and modify for any purpose all Vendor Background Intellectual Property Rights used in the performance of this Agreement.

(c) Subject to clause 14.1
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 \* MERGEFORMAT (a), TAC owns, and the Vendor assigns to TAC on and from their creation and free of any encumbrance, all Intellectual Property Rights created or developed by or on behalf of the Vendor in performing this Agreement and the Vendor must do everything necessary to perfect such assignment. 

14.2. Moral Rights

The Vendor must:

(a) not infringe any Moral Right in performing this Agreement;

(b) obtain irrevocable and unconditional written Moral Rights waivers and consents on terms acceptable to the TAC Representative from all authors of relevant works; and

(c) if directed by TAC, promptly provide TAC with copies of the executed waivers and consents required by clause 14.2
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14.3. Intellectual Property Right warranties

The Vendor warrants to TAC and repeats on each day of the term of this Agreement that: 

(a) it owns all Intellectual Property Rights assigned or licensed to TAC under this Agreement; and

(b) TAC’s use of any Good or Deliverable will not cause it to breach any third party’s Intellectual Property Rights or Moral Rights.

14.4. TAC Material and Background Information

(a) All Material made available to the Vendor by or on behalf of TAC remains TAC’s property and must be returned to TAC immediately if the TAC Representative so directs.
(b) All reports, documents, data, results, samples and other information made available to the Vendor by or on behalf of TAC in relation to this Agreement, whether before, on or after the Purchase Order Date (Background Information) is provided for the Vendor’s information only and the Vendor releases TAC from and against all claims arising out of the provision of or the Vendor’s reliance on any Material or Background Information.

15. Indemnity and Liability

15.1. Indemnity

(a) To the fullest extent permitted by Law, the Vendor must indemnify and keep indemnified on demand and by way of continuing indemnity TAC from and against all loss and damage TAC suffers or incurs arising out of or in connection with: 

(i) any breach of this Agreement by the Vendor;

(ii) any wilful, unlawful or negligent act or omission of the Vendor;

(iii) any breach by the Vendor of the Intellectual Property Rights of a third party or any claim by a third party against TAC in respect of any Intellectual Property Rights assigned or licensed to TAC by the Vendor under this Agreement;

(iv) any breach by the Vendor of a duty of confidence owed to TAC;

(v) any act of abandonment of some or all of this Agreement by the Vendor; or

(vi) any:

(A)
damage to or loss of property; or

(B)
injury to or sickness or death of any person,


caused or contributed to by the Vendor or any of its Personnel,

however, such liability will be reduced to the extent that a negligent act or omission of TAC caused or contributed to the relevant loss or damage.
(b) Each indemnity included in this Agreement survives the expiry or termination of this Agreement.

(c) It is not necessary for a party to incur an expense before enforcing an indemnity included in this Agreement.

(d) A party must pay on demand any amount it must pay under an indemnity included in this Agreement.

15.2. Indirect Loss

To the fullest extent permitted by Law, TAC has no liability to the Vendor for any of the following types of loss or damage under or arising out of this Agreement:
(a) loss of revenue, use, production, goodwill, profit, business, data, contract or anticipated savings;

(b) financing costs or increased operating costs; or

(c) other purely financial or economic loss or special or indirect loss or damage.

15.3. Proportionate Liability

To the fullest extent permitted by Law, the operation of Part 4 of the Civil Liability Act 2002 (NSW) and all equivalent legislation in other jurisdictions is excluded in relation to all rights, obligations and liabilities under or arising out of this Agreement.

16. Insurance

16.1. Vendor’s Insurance

The Vendor must:

(a) effect the following insurances on and from the Purchase Order Date:

(i) public liability insurance in the amount of $20 million per claim and until the expiry of the last Defects Liability Period;

(ii) product liability insurance in the amount of $10 million per claim, covering all Delivered Goods and until the expiry of the last Defects Liability Period;
(iii) workers’ compensation insurance as required by Law and until the expiry of the last Defects Liability Period;
(iv) transit insurance for the full value of all Goods until risk in them passes to TAC in accordance with this Agreement; and

(v) if the Vendor is performing any professional services pursuant to this Agreement, professional indemnity insurance:

(A)
in the amount of $5 million per claim and $10 million in the annual aggregate;

(B)
until the date that is 7 years after the expiry of the last Defects Liability Period or earlier termination of this Agreement;

(C)
that covers the Vendor and its Personnel for:

(I)

any breach of a professional duty owed in performing the Services;

(II)

any unintentional breach of Intellectual Property Rights; and

(III)
the recreation of documents; and
(D)
that includes a definition of ‘professional services’ broad enough to cover all professional activities undertaken by the Vendor under this Agreement.

(b) effect the Insurances with insurers having an S&P rating of A or better;

(c) ensure that all relevant subcontractors maintain insurances that comply with clauses 16.1
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(d) on or before the Purchase Order Date, provide the TAC Representative with certificates of currency in respect of the Insurances and thereafter whenever directed to do so by the TAC Representative; and

(e) ensure that it:

(i) does not cancel, rescind or fail to renew any Insurance policy;

(ii) does not do or omit to do anything which could or does prejudice the level of cover afforded by any Insurance policy; and
(iii) immediately notifies the TAC Representative in writing of anything which may result in an Insurance policy lapsing or being cancelled or rescinded.
17. Dispute resolution

(a) If a dispute arises under or in relation to this Agreement, either party may issue a notice to the other setting out details of the dispute (Dispute Notice).

(b) Within 10 days after a Dispute Notice is issued, senior representatives from each party must meet to attempt to resolve the dispute in good faith.

(c) If a dispute is not resolved within 15 days after the meeting referred to in clause 17

 REF _Ref454367406 \r \h  \* MERGEFORMAT 
(b), either party may commence litigation to resolve it.

(d) The Vendor must continue to perform this Agreement despite the existence of a dispute.

(e) Nothing in this clause 17 prejudices the right of a party to seek injunctive or urgent relief.

18. Default and Termination

18.1. Default

(a) If the Vendor commits a material breach of this Agreement, TAC may issue the Vendor a written default notice that:

(i) details the material breach; and
(ii) states the time and date by which the Vendor must rectify the breach.
(b) If the Vendor fails to rectify a breach in accordance with a default notice issued in accordance with clause 18.1
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(c) Notwithstanding the remainder of this clause 18, if the Vendor commits a material breach of this Agreement that is incapable of remedy, TAC may immediately terminate this Agreement by written notice to the Vendor.

18.2. Termination for Insolvency

If TAC believes the Vendor is or may soon be financially unable to proceed with this Agreement, TAC may, to the extent permitted by Law, immediately terminate this Agreement by written notice to the Vendor.

18.3. Termination for Convenience
(a) Without prejudice to any of its other rights under or arising out of this Agreement or any Law, TAC may terminate this Agreement at any time and in its absolute discretion by giving written notice to the Vendor to this effect.

(b) If this Agreement is terminated pursuant to clause 18.3
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(i) the Vendor must immediately cease supplying Goods and/or performing Services (as relevant) pursuant to this Agreement;

(ii) within 10 Business Days after the date on which this Agreement terminates, TAC must pay the Vendor all amounts payable to the Vendor under this Agreement in respect of Services performed and/or Goods supplied (as relevant) in accordance with this Agreement to the date of termination; and

(iii) the Vendor’s sole entitlement in respect of such termination is to be paid the amounts contemplated in clause 18.3

 REF _Ref104900018 \r \h 
 \* MERGEFORMAT (b)

 REF _Ref104909191 \r \h 
 \* MERGEFORMAT (ii) and it is barred from bringing any other claim. 

18.4. Consequences of termination

If this Agreement is terminated by TAC for any reason, the:
(a) parties’ rights, remedies and liabilities will be the same as they would have been had the Vendor repudiated this Agreement and TAC elected to treat this Agreement as at an end and recover damages; and

(b) Vendor must immediately hand over to the TAC Representative all Material and Background Information provided to it by or on behalf of TAC and Deliverables (whether complete or not) prepared to the date of termination.

19. Confidentiality

(a) Subject to clause 19
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(b), the Vendor must not, without the prior written consent of the TAC Representative, divulge or permit any of its Personnel to divulge to any third party any Confidential Information.

(b) Clause 19
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(a) does not apply to Confidential Information which is:

(i) made public through no default of the Vendor or any of its Personnel; or

(ii) required to be disclosed by the Vendor by Law.

20. Meetings

The Vendor must attend and actively participate in all meetings and provide all reports directed by the TAC Representative.
21. Media

The Vendor must not discuss this Agreement, its supply of the Goods and/or performance of the Services or TAC (including its Personnel) with any media without the TAC Representative’s prior written consent and must refer all such enquiries to the TAC Representative.

22. Notices

A notice under this Agreement is only effective if it is in writing, signed by the sending party, addressed to the other party and left at or mailed or emailed to the addressee's address included in the Purchase Order.  If a notice is:

(a) left at the addressee's address in the presence of one of its Personnel between 9:00am and 5:00pm on a Business Day, it is taken to have been immediately received;

(b) sent by mail, it is taken to have been received 4 Business Days after posting if sent within Australia or 10 Business Days after posting if sent to or from a place outside of Australia; or

(c) sent by email, the Electronic Transactions Act 2000 (NSW) applies to determine when it is received. 

23. Modern Slavery

(a) The Vendor represents and warrants and repeats on each day of the term of this Agreement that it:

(i) has full knowledge of the terms of and the resources needed to comply with the Modern Slavery Act 2018 (NSW), Modern Slavery Act 2018 (Cth), Commonwealth Criminal Code 1995 (Cth) and similar Laws in all relevant jurisdictions (together, the Modern Slavery Laws);

(ii) understands and will comply with all relevant parties’ obligations under the Modern Slavery Laws;

(iii) has made and will make thorough enquiries of all persons involved in performing any of the Vendor’s obligations under this Agreement to ensure that they have the knowledge, understanding and resources required by clauses 23
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(a)
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(i) and (ii);

(iv) has not been convicted of an offence involving slavery or human trafficking and neither has anyone involved in performing any of its obligations under this Agreement; and

(v) will at all times during the term of this Agreement:

(A)
comply with the Modern Slavery Laws; 

(B)
have policies and procedures in place to ensure such compliance;

(C)
do everything needed to assist TAC to comply with the Modern Slavery Laws, including providing TAC with all information it requires to fulfil its reporting obligations under the Modern Slavery Laws; and

(D)
ensure that all persons involved in performing any of the Vendor’s obligations under this Agreement do likewise.
(b) In performing this Agreement, the Vendor must:

(i) not do, seek to do or permit anyone to do or seek to do anything which could or does:

(A)
violate a Modern Slavery Law; or

(B)
place TAC in breach or potential breach of a Modern Slavery Law;

(ii) have in place policies and procedures and undertake due diligence to ensure the Vendor’s compliance with all Modern Slavery Laws and ensure that all persons involved in performing any of the Vendor’s obligations under this Agreement do likewise; and

(iii) ensure that all subcontracts include terms equivalent to those included in this clause 23.

(c) If the Vendor becomes aware of anything that does or could put a party or anyone involved in performing this Agreement in breach of a Modern Slavery Law, it must immediately: 

(i) notify the TAC Representative in writing of all relevant facts; 

(ii) respond immediately to all questions asked and requests for information made by or on behalf of TAC in respect of the Vendor’s compliance with this clause 23 and the Modern Slavery Laws; and

(iii) provide TAC with all assistance it requires to:

(A)
minimise the effects of the event; and

(B)
restore compliance with the Modern Slavery Laws.

(d) If directed to do so by the TAC Representative, an executive of the Vendor in a position to know all relevant facts must execute and provide the TAC Representative, within 24 hours after being directed to do so, a statutory declaration confirming the Vendor’s compliance with this clause 23 or detailed reasons why it cannot do so.

24. Cyber Security

24.1. General

The Vendor must:

(a) ensure that all technology systems utilised in performing this Agreement or forming part of any Good or Deliverable do not expose TAC to any material cybersecurity risk;

(b) ensure that, prior to commencing its performance of this Agreement, it:

(i) conducts an appropriate cyber security risk assessment of all electronic systems to be utilised in performing this Agreement, including:

(A)
identifying the key technical and compliance measures necessary to ensure the confidentiality, integrity and availability of information; and

(B)
ensuring that appropriate control measures are applied; and
(ii) makes available the results of such risk assessment to the TAC Representative as directed;
(c) ensure that all key technology systems operated or used by the Vendor have response and recovery plans, with recovery plan testing being undertaken periodically to ensure that all procedures and controls are effective and services can be restored promptly; and
(d) on the termination of this Agreement for any reason, promptly:

(i) return or destroy, as directed by the TAC Representative, all information supplied to the Vendor by or on behalf of TAC and confirm such return or destruction in a statutory declaration sworn by a senior manager or executive of the Vendor in a position to know all relevant facts;

(ii) cease accessing all TAC information technology environments; and

(iii) appropriately transition all TAC Intellectual Property Rights back to TAC.

24.2. Access Controls
To the extent the Vendor requires access to any TAC electronic system as part of its performance of this Agreement, the Vendor must ensure that:

(a) such access is restricted to those members of its Personnel who require such access to perform this Agreement in accordance with its terms;
(b) all relevant Vendor access procedures include appropriate identification, authentication, authorisation and auditing requirements;

(c) all Vendor Personnel who require such access do so in a manner that uniquely identifies their access;

(d) all users, devices and other assets are appropriately authenticated;

(e) where access is required from outside the TAC network, multi factor authentication is used for all access; and

(f) information related to, or generated by, account management activities is documented and retained for auditing purposes.
24.3. Remote access to TAC systems
To the extent the Vendor or any of its Personnel require remote access to any TAC network as part of their performance of this Agreement, the Vendor must ensure that:

(a) all such access is securely designed and managed;

(b) such access is provided only to authorised parties for valid business reasons;

(c) such access is revoked once it is no longer required for the purpose of performing this Agreement;

(d) it follows the minimum technical controls directed by the TAC Representative to support the secure operation of remote access; and

(e) it periodically reviews, monitors and enforces the revocation of such access.
24.4. Network integrity
Whenever accessing any TAC information technology network, the Vendor must do all things directed by TAC to ensure the integrity of such network, including:

(a) maintaining effective Network Segregation and Network Segmentation at the gateway between network zones by enforcing rulesets to control and filter communications between network zones;

(b) employing a ‘deny by default’ approach, including rules that permit communications across zones being IP source, IP destination and TCP/UDP port specific; and

(c) not using any rules that permit all source IP addresses, destination IP addresses or any type of service/protocol.

24.5. Information protection

The Vendor must do each of the following to the extent relevant to this Agreement:

(a) establish and maintain effective change control processes, including:

(i) determining the types of changes to the Vendor’s information system that are configuration-controlled with explicit consideration of security impact analyses;
(ii) documenting configuration change decisions associated with the Vendor’s information system;
(iii) complying with all applicable TAC change management processes; and

(iv) retaining adequate records of configuration-controlled changes to the Vendor’s information system and providing such records to the TAC Representative as directed; and
(b) maintain response and recovery plans incorporating each of the following:

(i) Disaster Recovery Plans (DRPs) for critical systems, incorporating essential service continuity and response and recovery requirements and taking into consideration relevant cybersecurity threats and scenarios; and

(ii) DRP testing on a periodic basis to ensure that all procedures and controls are effective and services are able to be promptly restored.
24.6. Data security
The Vendor must ensure that appropriate encryption standards are applied to all TAC  information supplied to the Vendor by or on behalf of TAC, including to Confidential Information and information exchanged through the internet.

24.7. Removable media

The Vendor must:

(a) ensure that all Removable Media is protected and its use restricted to those members of the Vendor’s Personnel who require such things in order to perform this Agreement;

(b) maintain documented procedures for the management of Removable Media, including the specification of approved media and processes for handling, use and disposal; and

(c) comply with all security controls for Removable Media directed by TAC and provide details of such compliance to the TAC Representative as directed.
25. General

25.1. Waiver

Nothing in this Agreement will be waived, discharged or released unless it is done so in writing.

25.2. Governing law

This Agreement is governed by the laws of New South Wales.

25.3. Entire Agreement

This Agreement contains the entire agreement between the parties in respect of its subject matter.

25.4. Assignment and novation

The Vendor must not assign, transfer, novate or otherwise create an interest in or over any or all of its rights or benefits under this Agreement without the prior written consent of the TAC Representative.

25.5. Giving effect to this Agreement

The Vendor must do everything TAC reasonably requires to give full effect to this Agreement.

25.6. Invalidity and enforceability

The invalidity or unenforceability of any term of this Agreement does not affect the validity or enforceability of any other term of this Agreement and the invalid or unenforceable term is severable.

25.7. Amendment

This Agreement may only be amended by a document signed by or on behalf of each party.

25.8. Survival

This clause 25 and clauses 1, 2, 3.2
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